UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNI TED STATES OF ANERI CA
v. . Oim Action No. 98-0151 (JR)
WEBSTER L. HUBBELL, et al., :

Def endant s.

MEMORANDUM OPINION

Before this Court are four notions challenging the
indictnment in this tax evasion case.

One of the notions seeks dismssal of the entire case
and will be granted: The charges in the indictnent neither
relate to nor arise out of the subject of the original grant of
jurisdiction to the independent counsel, and the referral order
under which the independent counsel is proceeding inpermssibly
expands that jurisdiction.

A second notion, dispositive only as to def endant
Webster L. Hubbell, will also be granted:! The independent
counsel concedes that he built his case against M. Hubbell using
13,120 pages of records that M. Hubbell was conpelled to produce
under subpoena. That use violates the inmunity given to M.
Hubbell by the United States District Court for the Eastern

District of Arkansas.

1 Al t hough di smissal of the entire indictnent makes it
unnecessary to decide any of the other notions, the certainty of
appel late review nakes it prudent to rule on all of the inportant
gquestions presented.



Def endants’ third and fourth notions are to dism ss
the mail and wire fraud charges and to dism ss a single charge of
violation of the “ommibus” provision of the crimnal tax code.

Those notions will be deni ed.

l. MOTION TO DISMISS THE INDICTMENT AS BEYOND THE AUTHORITY OF
THE INDEPENDENT COUNSEL

| ndependent counsel s are appoi nted pursuant to the
Et hics in Governnent Act.2? Congress carefully limted their
authority, as well as that of the Special Division that appoints
them?® Those very limtations were identified by the Suprene
Court as critical to the constitutionality of the Ethics in

Governnment Act. Mrrison v. Oson, 487 U S. 654 (1988). The

defendants in this case assert that the Special Division exceeded
the statutory and constitutional limts on its authority by
referring the subject matter of this case to |Independent Counsel
Kenneth Starr. They are correct.

Thi s i ndependent counsel was appointed by the Speci al

Di vi sion, upon the application of the Attorney Ceneral, on

2 | ndependent counsel Starr was appointed pursuant to
the Ethics in Governnent Act of 1978, as anended by the
| ndependent Counsel Reauthorization Act of 1994, see 28 U. S.C. 8§88
591- 599.

8 The Special Division is a panel of three judges
desi gnated by the Chief Justice and assigned to a division of the
United States Court of Appeals for the District of Colunbia “for
t he purpose of appointing i ndependent counsels.” 28 U S.C. 8§ 49.
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August 5, 1994. The appointing order (the “Original Gant”) gave
himauthority to investigate

[ Whet her any individuals or entities have
commtted a violation of any federal crim nal
law, . . . relating in any way to Janes B.
McDougal ’s, President WIlliam Jefferson
Cinton’s, or Ms. Hllary Rodham dinton's
relati onships with Madi son Guaranty Savi ngs &
Loan Associ ation, \Witewater Devel opnent

Cor poration, or Capital Managenent Services,

I nc.

The Original Gant al so gave the independent counsel the
authority to “investigate other allegations or evidence of
violation of any federal crimnal law . . . by any person or
entity devel oped during the I ndependent Counsel’s investigation

referred to above and connected with or arising out of that

investigation.” (Enphasis added). The Oiginal G ant gave the
i ndependent counsel further authority to investigate “any
violation of 28 U S.C. § 1826, or any obstruction of the due
adm nistration of justice, or any naterial false testinony or
statenent in violation of federal crimnal law, in connection
with any investigation of the matters described above,” as well
as the activities of any coconspirators and/or aiders and
abettors “involved in any of the matters descri bed above.”
Finally, presumably in order to ensure that the independent
counsel was given all the authority he nust have under the Ethics
in Governnent Act, the Special Division recited the exact

| anguage of 8 593(b)(3):



[ The Special Division] shall assure that the
i ndependent counsel has adequate authority to
fully investigate and prosecute the subject
matter with respect to which the Attorney
General has requested the appointnment of the
i ndependent counsel, and all matters rel ated
to that subject matter. Such jurisdiction
shal |l also include the authority to

i nvestigate and prosecute Federal

crimes . . . that may arise out of the

i nvestigation or prosecution of the matter
with respect to which the Attorney General’s
request was nmade, including perjury,
obstruction of justice, destruction of

evi dence, and intimdation of w tnesses.

Section 594(e) of the Ethics in Governnent Act all ows
an i ndependent counsel to ask either the Attorney Ceneral or the
Special Division to refer “matters related to the independent
counsel s prosecutorial jurisdiction.” One nonth after the
Oiginal Gant, acting pursuant to 8 594(e), the independent
counsel requested, and the Special Division granted, the referral
to his office of certain matters dealing with defendant Wbster
L. Hubbell. Specifically, the Special D vision “expressly
expanded”* t he i ndependent counsel’s jurisdiction to include:

[ W het her Webster L. Hubbell, a covered

person under 28 U S.C. 8 591(b), violated any

federal crimnal |law (including mail fraud

and crimnal tax violations) in his billing

or expense practices while a nenber of the

Rose Law Firm and [ ] all matters arising

fromthat investigation to the sane extent as

all other crimnal matters arising under the
jurisdiction set forth in the original order.

4 These words have no effect. The Special Division does
not have the power to “expand” the jurisdiction of an independent
counsel under 8 594(e). Morrison v. A son, 487 U. S. at 680 n.18.
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In re Madi son Guaranty Savings & Loan Association (Wbster L

Hubbel | ), (Spec. Div. Sept. 1, 1994) (hereinafter “Billings
Referral”). The independent counsel thereafter brought charges
agai nst M. Hubbell for fraudulent billing while he was in the
private practice of lawin Little Rock, Arkansas, and for incone
tax evasion. M. Hubbell pleaded guilty to two counts of nai
fraud and tax evasion on Decenber 6, 1994. He was sentenced to
twenty-one nonths’ inprisonnment and was incarcerated from August
7, 1995 to February 12, 1997.

On January 6, 1998, the Special Division granted
anot her request by the independent counsel for referral of
matters involving M. Hubbell. It is this second Hubbel
referral that gives rise to the present case and this notion. It
gave the independent counsel authority to investigate

(1) whether Webster L. Hubbell or any

i ndi vidual or entity violated any cri m nal
law, including but not limted to crimnal
tax violations and mail and wire fraud,
regarding M. Hubbell’s inconme since

January 1, 1994, and his tax and other debts
to the United States, the State of Arkansas,
the District of Colunbia, the Rose Law Firm
and ot hers; and

(1i1) whether Webster L. Hubbell or any

i ndi vidual or entity violated any cri m nal
law, including but not limted to obstruction
of justice, perjury, false statenents, and
mail and wire fraud, related to paynents that
M . Hubbell has received from various

i ndividuals and entities since January 1,
1994.



In re Madison Guaranty Savings & Loan Association, (Spec. Div.

Jan. 6, 1998) (hereinafter “Tax Referral”). A grand jury in this
District handed up this indictnent of M. Hubbell, his wife, his
accountant, and his tax |lawer, on April 30, 1998. Al ten
counts of the indictnment relate to an alleged schene to avoid
payi ng the taxes M. Hubbell agreed to pay as part of his 1994
guilty plea and taxes on incone M. Hubbell received after

| eavi ng the Departnent of Justice in 1994

A. Reviewability of the Special Division’s referral order
The i ndependent counsel’s first response to this notion

was to chall enge defendants’ right to question his authority. He
said in his witten response, using the | anguage of standing,
t hat defendants had “identified no concrete harmthat has accrued
(or will accrue) to them because the |Independent Counsel is
prosecuting this matter, rather than the Departnent of Justice,”
p. 14. The scope of this argunent was limted by the independent
counsel s concession, at oral argunent, that a crimnal defendant
is indeed harned by an ultra vires indictnment and that these
def endants woul d have had standing to chall enge the independent
counsel’s jurisdiction if the Special Division had not issued the

Tax Referral. Tr. at 63, 79-80.° What renmmins of the

5 The i ndependent counsel was right to make those
concessions. Defendants may, and do, challenge the authority of
their prosecutors. See Young v. United States ex rel. Vuitton et
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i ndependent counsel’s standi ng argunent, accordingly, is the
assertion that the Special Division's Tax Referral is
unrevi ewabl e, or, at least, that it is not reviewable by a United
States District Court

That core argunent requires analysis of the exact
nature of a referral order under 8 594(e) of the Ethics in
Governnment Act: Is it, as this independent counsel asserts, a
nonr evi ewabl e di scretionary act? |Is it, as two judges of this
Court have suggested, controlling authority in this Crcuit, or
at | east precedent flowng fromthe proper exercise of an
appellate court’s Article Il powers? O is it a mnisterial
act, flowing fromthe Special Division's Article Il or 11
powers, that is reviewable on a proper challenge?

Nonreviewable discretionary act: In United States v.

Tucker, 78 F.3d 1313, 1317 (8th Cir.), cert. denied, 117 S.C. 76
(1996), the Eighth Crcuit held that a referral to the
i ndependent counsel of a “related” matter under 8 594(e) by the

Attorney General is a nonreviewabl e act of prosecutiorial

di scretion. The Tucker case did not involve a referral by the

Special Division and is not precedent for the question presented

Fils S.A., 481 U. S. 787 (1987) (contenpt conviction reversed
where court inproperly appointed the beneficiary of the contenpt
order to prosecute defendant for violating that order); United
States v. Wlson, 26 F.3d 142, 147-48 (D.C. Gr. 1994) (“The core
of their claimis . . . that the OC ][ ] withdrew any authority
that the Florida [United States Attorney] otherwi se had to

i nvestigate and conduct grand jury proceedings”), cert. denied
sub nom Briscoe v. United States, 514 U S. 1051 (1995).
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here. |If a Special Division referral order were an unrevi ewabl e
act of prosecutorial discretion, the referral power would be

unconstitutional. Mrrison v. A son allowed the independent

counsel statute to pass constitutional nuster only because the
duties assigned to the Special Division are either so limted as
to be nerely ancillary to the powers assigned to judges under the
Appoi ntnments C ause (this is Mixrison' s characterization of the
Special Division's power to define an independent counsel’s

jurisdiction), or “essentially mnisterial,” see Mrrison, 487

U S at 681. The Special D vision would be acting in an
unconstitutional “supervisory” executive capacity if it exceeded

those limts. See id. at 680-81 (citing Buckley v. Val eo, 424

US 1, 123 (1976)). A 8 594(e) referral by the Special D vision
cannot constitutionally be an unrevi ewabl e di scretionary act.

Controlling authority or precedent: The Speci al
Di vision consists of three Article Il judges sitting as a
division of the D.C. Crcuit, see Note 3, supra. Two judges of
this District Court, both confronted with challenges to a
8 594(e) referral related to an i ndependent counsel investigation
of a fornmer Secretary of Agriculture, concluded that they were
bound by the referral:

Congress designated the Special Division a

“division of the United States Court of

Appeal s for the District of Colunbia

Crcuit.” 28 U S.C. 8 49. For this court to

review the constitutionality of the referral
jurisdiction granted in In re Espy would
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require it to sit in an appellate capacity
over the D.C. Circuit, which it cannot and
will not do. |If the Special Division

concl uded that “the new matter is
denonstrably related to the factual

ci rcunstances that gave rise to the Attorney
General’s initial investigation and request
for appoi ntnent of an i ndependent

counsel,” . . . this court is not enpowered
to disturb those findings. Nor may this
court substitute its own constitutiona

anal ysis of 8 594(e)

United States v. Blackley, 986 F. Supp. 607, 616 (D.D.C. 1997)

(Lanberth, J.); see also United States v. Espy, 989 F. Supp. 17,

33 (D.D.C. 1997) (Urbina, J.).
| respectfully disagree and conclude that the Suprene

Court’s analysis in Murrison v. Ason conpels a different

answer.®% The Ethics in Governnent Act provides for the
designation of three judges and for their assignnment to a
division of the DC. GCrcuit, but only “for the purpose of

appoi nting i ndependent counsels,” 28 U S.C. § 49(a).

Morrison nade it clear that the power to appoi nt independent
counsel s derives solely fromthe Appointnents C ause, Art. II, 8
2, cl.2, which enables judges to appoint inferior officers of the
United States governnent. 487 U S. at 676-77. “While nomnally
a division of the Court of Appeals for the District of Colunbia

Crcuit, the Special Division has no functional relationship to

the Court of Appeals. . . . Further, because the Division nust
6 The i ndependent counsel does not contend ot herw se.
Tr. at 68.



i nclude two judges who are not nenbers of the Court of Appeals
for the DDC. Crcuit, it cannot constitute a panel of the Court
authorized to decide ‘cases or controversies’ wthin the
jurisdiction of the DDC. Grcuit, and subject to the Court’s en

banc review.” In the Vatter of a Charge of Judicial M sconduct

or Disability, 39 F.3d 374, 378 (Judicial Council of the D.C

Cr. 1994).

The Special Dvision in fact is not a court of appeals.
The Special Division hears referral applications ex parte, as
judges hear wiretap applications, 18 U S. C. 88 2516, 2518. And,
like wiretap orders, referral orders could not be inmmune from
collateral attack or appellate review. |If they were, the effect
woul d be to nmake binding on affected individuals rulings that
were never litigated in an adversarial proceeding.

Ministerial act: The Suprene Court in Mrrison v.

A son suggested that, while the Special Division' s power to
appoi nt i ndependent counsels derives fromArticle Il, other
duties of the Special Division do not, including its § 594(e)
referral power. Morrison, 487 U S. at 680 ("The Act al so vests
in the Special D vision various powers and duties in relation to
t he i ndependent counsel that, because they do not involve

appoi nting the counsel or defining his or her jurisdiction,
cannot be said to derive fromthe Division's Appointnment C ause

authority"). Those other duties the Court called "essentially
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m ni sterial"™ and not repugnant for that reason to the case or

controversy requirenent of Article IlIl, even though they "do not
necessarily or directly involve adversarial proceedings with a
trial or appellate court.” [d. at 681 n.20. |In reaching this
conclusion, the Court noted that Article Il courts have
traditionally performed a nunber of simlar functions ex parte,
such as authorizing wretaps, conpelling the testinony of
W t nesses before grand juries, and issuing search warrants. See
id. at 681-82.7

If the Special Division's 8 594(e) referral function is
an Article Il function, it nust be mnisterial, rather than
"supervisory" or "executive," or it violates Article Ill. Id.
The Special Division thus nay interpret the independent counsel’s
Oiginal Gant. It may not expand the independent counsel’s
jurisdiction without the consent of the Attorney General, which
consent is required by another part of the Act (8 593(c)(2)).

ld. at 680 n.18. This limtation is constitutional, and, if it

! It is worth noting that none of the mnisterial acts
used as analogies in the Suprene Court’s Morrison decision are
unrevi ewable. See, e.qg., 18 U S C. 2518(10)(a) (permtting
aggrieved parties to challenge introduction of wiretap evidence
against themin later proceedings); Illlinois v. Gates, 462 U.S.
213 (1983) (permtting challenge to facial validity of search
warrant where supporting affidavit contained information from an
anonynous informer); Brown v. United States, 359 U S. 41 (1959)
(permtting appeal of witness's challenge to court’s contenpt
order where witness refused to testify before grand jury after
i mmunity granted).
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is to mean anything at all, nust be enforceable upon a proper
chal | enge.

It may al so be correct to classify the Special
Division's referral power under Article Il, as ancillary to the
power to appoint inferior officers under the Appointnents C ause.
The Morrison Court suggested otherw se, as noted supra, but the
Court also noted that the power to refer matters related to the
i ndependent counsel’s original jurisdiction may legitimtely
include the ability to interpret the scope of the jurisdiction.
Id. at 685 n.22.

Labeling the referral function as ancillary to an
Article Il function does not affect the reviewability of § 594(e)
referral orders of the Special Division. A referral order
provi des the authorization necessary for the i ndependent counsel
to present evidence to a grand jury. Defendants’ claimnmay thus
be viewed as a challenge to this court’s jurisdiction, see e.qg.,

United States v. Navarro, 959 F. Supp. 1273, 1277-78 (E.D. Cal.

1997) (unauthorized attorney’ s presence before a grand jury

inplicates the court’s jurisdiction); United States v. Mendoza,

957 F. Supp. 1155, 1156-57 (E.D. Cal. 1997) (“The courts need
sonme assurance that the virtually unlimted and unrevi ewabl e
di scretion of a federal prosecutor in deciding whether to seek an

i ndi ctment, and on what charges, is exercised by an authori zed

person and not sone interloper”); see also United States v.

Provi dence Journal Co., 485 U S. 693 (1988) (dism ssing wit of
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certiorari for lack of jurisdiction where the initial petition
was filed by a government | awyer acting w thout authority to do

so).®

B. Relatedness of the Tax Referral to the Original Grant
The Special D vision may authorize an i ndependent
counsel to investigate matters that are “denonstrably related” to

the Attorney CGeneral’s application for appointnment. Morrison v.

A son, 487 U.S. at 679. It follows, and is undisputed, that the

“denonstrably related” rule governs referrals as well. See id.;

see also Tucker, 78 F.3d at 1321. The Special Division itself
has st at ed:

[A] matter referred by this court, rather
than by the Attorney General, has to neet an
apparently higher standard of being
“denonstrably rel ated” oo

“[ Rl el at edness for purposes of referral under
8 594(e) depends upon the procedural and
factual |ink between the OC s origina
prosecutorial jurisdiction and the matter
sought to be referred.” Tucker, 78 F.3d at
1313.

In re Espy, 80 F.3d 501, 507-508 (D.C. Gr., Spec. Dv., 1996)
(“Espy 1”). In granting the referral application in Espy |, the
Speci al Division was persuaded that “the referral matter overl aps

his current jurisdiction in terns of persons involved, w tnesses,

8 Alternatively, the claimmy be viewed as a
“nonjurisdictional structural constitutional objection[],” see
Freytag v. Comm ssioner of Internal Revenue, 501 U S. 868, 878-79
(1991) (citing cases), but this is a distinction without a
di fference.
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patterns of conduct, and applicable | aw, and that the factual
basis of the referral matter arose directly fronf the independent
counsel s investigation of the Secretary’s all eged receipt of
illegal gifts. Espy I, 80 F.3d at 508. The Special D vision
very recently applied the sane standard to deny referral of a
different Espy matter, because there it found that the
application raised “allegations concerning crimnal conduct on
the part of Secretary Espy and others in violation of other
crimnal statutes outlawing a different category of conduct and

occurring on different occasions than those set forth in the

grant of jurisdiction.” |In re Espy, -- F.3d --, 1998 W 307381
(D.C. Gr., Spec. Dv., June 12, 1998) (“Espy I1"). The Espy Il

decision rejected the rational e advanced by the i ndependent
counsel in that case, that “the matters are rel ated because of

t he comon prospective subject, the conmmon concern for m sconduct
by a high official and the potential presence of eight unnaned
common w tnesses.” 1d.

The Special Dvision's analysis in the Espy matters is
persuasi ve and appears to conport with Mrrison. |In the present
case, however, the reasons for the Special Dvision's decision to
issue the Tax Referral are unstated. It is inpossible to tel
whet her the sanme anal ysis was applied or what record was before
the Special D vision. W do not know, for exanple, whether the
Attorney General responded to the independent counsel’s § 594(e)
application in this case, whereas in the Espy natters the
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Attorney Ceneral objected to the referral applications, forcing
the Special D vision to resolve the dispute. |In any event, and
bearing respectfully in mnd that it is only the independent
counsel that has “intimate know edge of the course of the

i nvestigation, including witness statenents, and of other
proceedi ngs that may be ongoing before the grand jury,” Tucker,
78 F.3d at 1318, | nust determ ne whet her the independent counsel
has shown that the Tax Referral is “denonstrably related” to the
Oiginal Gant. A mxed question of law and fact wll be
reviewed for clear error as to factual findings and de novo as to

| egal conclusions. See Pullman-Standard v. Swint, 456 U S. 273,

287 (1982); United States v. Garrett, 959 F.2d 1005, 1007 (D.C.

Cr. 1992). Were, as here, there are no factual findings, the
reviewis effectively de novo.

The Madi son-Witewater natters that were the subject of
the Original Gant and the tax matters that are the subject of
this case have nothing in common —nothing, at |east, that
appears on this record —except Whbster Hubbell. The i ndependent
counsel has nmade no serious effort to show the “overlap” found to
exist in the Espy | referral. He has identified no conmon
W t nesses, described no simlar patterns of conduct, cited no
simlar applicable law. Nor has the independent counsel offered
any real resistance to defendants’ subm ssion that this case

i nvol ves “violations of other crimnal statutes outlawi ng a



different category of conduct and occurring on different
occasions than those set forth in the [Original Gant] of

jurisdiction.” Espy Il, supra. The independent counsel’s

expl anation of how this indictnment is “connected with” the
Oiginal Gant was a recitation spanning six degrees of
relationship. Tr. at 75. | find the asserted connection too
attenuat ed and conclude that neither the Tax Referral order nor
the indictnment is “connected with” or “denonstrably related to”
the Original Gant.

When pressed to denonstrate the relationship between
the Tax Referral and the Oiginal Gant, indeed, the independent
counsel always returns to what seens to be his default position:
that he has al ways been authorized to investigate obstruction of
his original investigation; that, pursuing that line, he
i nvestigated M. Hubbell’s post-conviction consulting incone
“fromentities associated with the dinton Adm nistration at a
time when M. Hubbell clearly was under investigation, and known
publicly to be an inportant w tness regardi ng Madi son
GQuaranty/ Wi tewater matters,” Response at 23; and that he
di scovered these tax charges in the course of that inquiry.

That default position relies directly upon the O ginal

Grant and effectively jettisons the Tax Referral order.® The

° At oral argunent, in fact, independent counsel
m nimzed the inportance of the Tax Referral, calling it a “belt-
and- suspenders” device. Tr. at 76. That drew from defense
counsel the specul ation that another notive for the referral
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argunent is that, so long as the i ndependent counsel is
i nvestigating obstruction, he may prosecute whatever crinmes he
may come across, conmtted by whonever he may cone across,
regardl ess of whether the charges or the individuals are
denonstrably related in any substantive way to the Oigi na
Grant, and regardl ess of whether he has found any obstruction.
Response at 7-8, 22, 27-28; Tr. at 74-77.

Thi s argunent invokes the other half of the Oiginal
Grant of authority to investigate matters “connected with or

arising out of” the Madi son Guaranty/VWhitewater investigation.

The term“arising out of,” as it is used in the Ethics in
Government Act, refers to obstruction of the independent
counsel’s investigation. See 28 U.S.C. 8 593(b)(3) (arising out
of jurisdiction includes “perjury, obstruction of justice,
destruction of evidence, and intimdation of witnesses.”) It is
not di sputed that the independent counsel has jurisdiction to
i nvestigate and prosecute such conduct. But his argunent here is
that he is entitled to investigate matters that “arise out of”
investigation of matters that “arise out of” the Oiginal Gant.
The controlling constitutional principles articul ated
in Mrrison would be offended by permtting the independent
counsel to tack these tax charges onto the Original Gant on the

theory that they “arose out of” an apparently unsuccessful

application may have been an attenpt to insulate the independent
counsel’s authority fromjudicial review Tr. at 81-82.
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i nvestigation of allegations that M. Hubbell was involved in an
obstruction of the original Wiitewater investigation. Defendants
have argued, w thout any effective response fromthe independent
counsel, that his position, if adopted, would allow the

i ndependent counsel to “stray in as many directions and ... as
far in any given direction as [his] energy and zeal m ght take
him... [T]he Attorney General, when ceding a piece of the
Justice Department’s jurisdiction, would have no way of know ng
how much jurisdiction the |Independent Counsel mght |ater take.”
Brief at 3. The “denonstrable relationship” requirement will not
support the prosecution of factually unrel ated charges whose only
connection to the Oiginal Gant is that they “arose out of” an
obstruction investigation, which in turn “arose out of” the
Original Gant.

Had t he i ndependent counsel applied for a referral from

the Attorney General under 8§ 594(e), as he did in Tucker, supra,
or asked the Attorney General to petition the Special Division to
expand his jurisdiction under 8 593(c), as he did in the

i nvestigation of the matters involving Mnica Lew nsky, see In re

Motions of Dow Jones & Co., -- F.3d --, 1998 W. 216042 (D.C.

Cr., May 5, 1998), petition for cert. filed, 66 U S.L.W 3790

(U.S., June 3, 1998) (No. 97-1959), he m ght have received proper
authority —or at |east unreviewable authority —to prosecute
these charges. As it is, however, the indictnent nust be

di sm ssed.



I1. MOTION TO DISMISS AS TO WEBSTER HUBBELL FOR VIOLATION OF
HIS USE IMMUNITY

On Novenber 1, 1996, after the independent counsel had
successful ly prosecuted Webster Hubbell under the Billings
Referral, and while M. Hubbell was still in prison, the
i ndependent counsel served himw th a subpoena commandi ng t he
production of all his business, financial, and tax records from
January 1, 1993 to the date of the subpoena. M. Hubbell refused
to conmply, invoking his Fifth Amendnent privilege against self-
incrimnation. The independent counsel thereupon noved for, and
the United States District Court for the Eastern District of
Arkansas granted, an order conpelling production of the
docunents. Pursuant to 18 U.S.C. § 6002, the order also granted

M. Hubbell “immunity to the extent allowed by law.” 1n re G and

Jury Proceedings, No. GJ-96-3 (E.D. Ark., WD. Nov. 14, 1996).

M. Hubbell conplied with that order and produced 13, 120 pages of
docunents to the independent counsel. \Wile the original purpose
of the subpoena was to investigate allegations of obstruction of
justice, the independent counsel brought no obstruction charges.

| nstead —and the i ndependent counsel concedes this inportant
point —he “used the contents of these docunents to identify and
devel op evidence that led to this prosecution.” Response at 5.
Webst er Hubbell now i nvokes the use imunity given to himwth
the order to conpel production and noves to dism ss the charges

against himor, in the alternative, for a Kastigar hearing to
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det erm ne whet her the independent counsel has inperm ssibly used

any of his inmmunized testinony against him See Kastigar v.

United States, 406 U. S. 441 (1972).

A. Use 1mmunity

The “use and derivative use” immunity statute, 18
U S C 8§ 6002, provides that, where a witness validly asserts the
privilege against self-incrimnation and is given use inmunity,
the witness may not refuse to testify,

but no testinony or other information

conpel l ed under the order (or any information

directly or indirectly derived from such

testinony or other information) nmay be used

agai nst the witness in any crimnal case

except a prosecution for perjury, giving a

false statenent, or otherwise failing to

conply with the order.
Thi s provision was enacted in the Omibus Crinme Control Act of
1970 to i npl enment a suggestion by the Suprene Court that,
contrary to the conventional w sdomof the tine, a statute
providing that testinony m ght be conpell ed under sonething |ess
than full transactional imunity mght satisfy the Fifth

Amrendnent . See Murphy v. Waterfront Conmm ssion, 378 U.S. 52, 79

(1964) (conpul sion of testinony over assertion of right against
self-incrimnation permssible if “the witness and the Federal

Government [are left] in substantially the sane position as if



the witness had clained his privilege in the absence of” a grant
of immunity.)?°

Section 6002 was tested and upheld in Kastigar. The
Suprene Court found that 8 6002 “l eaves the witness and the
prosecutorial authorities in substantially the sane position as
if the witness had clainmed the Fifth Amendnent privilege. The
immunity is therefore coextensive with the privilege and suffices
to supplant it.” 1d. at 462. Moreover, the Court noted, a
W tness granted i nmunity under the statute and then prosecuted
“i's not dependent upon the integrity and good faith of the
prosecuting authorities,” id. at 460, because he “need only show
that he testified under a grant of imunity in order to shift to
t he governnent the heavy burden of proving that all of the
evidence it proposes to use was derived fromlegitimte
i ndependent sources.” 1d. at 461-62.

The requirenment of 8 6002 that “no information directly
or indirectly derived from[inmunized] testinony or other
information [gained through a grant of inmmunity]” may be used
agai nst an i mmuni zed witness, and Kastigar’s prohibition on “any

use” of immnized testinony, see 406 U S. at 460, have been

10 Bef ore Murphy, it was assuned that testinony could be
conpel l ed consistently with the Fifth Amendnent only under a
grant of full transactional imunity. See Counsel man v.

Hi tchcock, 142 U. S. 547, 586 (1896) (“a statutory [imunity
statute], to be valid, nust afford absolute i nmunity agai nst
future prosecution for the offense to which the question
relates.”)
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strictly adhered to in this Crcuit. In United States v. North,

920 F.2d 940, 941-42 (D.C. Cr. 1990) (per curiam) (“North 11"),

cert. denied, 500 U S. 941 (1991), the court held that the

prosecution of Aiver North mght be infirmeven though the
prosecution had sealed its evidence with the court before the
def endant gave his i muni zed Congressional testinony.!' The
problem the court held, was the possibility that w tnesses
agai nst the defendant m ght have seen his i muni zed testinony on
television and allowed it to taint their own trial testinony.
The i ndependent counsel has indicated that a Kastigar
hearing is unnecessary because he “wi |l nake no bones about the
fact that [he] did use the information provided by M. Hubbel
pursuant to the production inmnity.” Tr. of Status Conf., June
2, 1998, at 8. He argues that the instant notion “wll rise and
fall on the law.” [d. The independent counsel did not qualify
that oral statenment in his witten subm ssion on the question
but remained commtted to his position that “there is no need for
a hearing pursuant to Kastigar...,” because it was appropriate
for himto “exam ne the records’ contents to find and devel op

evidence for this prosecution.” Response at 21. See also id. at

3 (“it was appropriate for the United States to use the records’

1 Nort h had been given use inmmunity for his Congressional
testinony pursuant to 8 6002. See United States v. North, 910
F.2d 843, 851 (D.C. Gr. 1990) (per curiam) (“North 1”), opinion
wi t hdrawn and superseded in part, see North I]
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contents to identify and devel op evidence”). Those concessions
conpel nme to find, and | do find, that all of the evidence the

i ndependent counsel would adduce at trial in support of the
charges brought against these defendants was directly or
indirectly derived fromthe docunents M. Hubbell produced under

subpoena.

B. Act-of-production immunity
The i ndependent counsel’s argunment in opposition to the
notion to dismss starts, not with 8§ 6002 or with Kastigar, but
fromthe premse that the contents of voluntarily prepared
docunents are never protected by the Fifth Arendnent privil ege.

See Fisher v. United States, 425 U.S. 391 (1976), and United

States v. Doe, 465 U. S. 605 (1984). Fromthis premse, which is

beyond di spute, the independent counsel contends that only M.
Hubbel | s act of producing the docunents needed to be i nmmunized,
that the “to the extent allowed by |aw |anguage of the immunity
order extended only to the act of production, and that it was
accordingly legitimate for the independent counsel to use the
docunents thensel ves, and their contents, to discover and build
his case against M. Hubbell. He asserts that all the docunents,
and all the information derived fromthem nay be used agai nst
M. Hubbell at trial and that “the United States is free to use

the records’ contents to create a |ink” between the defendant and



the records, Response at 16, but only so long as the factfinder
is never told that it was M. Hubbell who produced the
docunent s. 2

The cases do not answer the precise question presented
here, but they do provide guidance. The Fifth Arendnent is
inplicated by the conpelled production of unprivil eged docunents
only when one or nore testinonial aspects of the act of
production is itself incrimnating. Fisher, 425 U S. at 409-411;
Doe, 465 U.S. at 612-13. The testinonial aspects of the act of
production are: (1) that docunents exist; (2) that the person
produci ng them possessed them and (3) that they are authentic.
Fi sher, 425 U.S. at 410-11. Even if one or nore of those
testinonial aspects is incrimnating, the Fifth Arendnent
privilege does not attach unless it, or they, add to the “sum
total of the governnent’s information.” [d. at 411. A grant of
immunity must be “as broad as the privilege” itself, Doe, 465

U S at 617 n.17; see also Kastigar, 406 U.S. at 453 (“a grant of

immunity nust afford protection comensurate with that afforded

by the privilege”); Sealed Case |, 791 F.2d at 182 (“the scope of

12 At oral argunent, the independent counsel relied
heavily for this proposition upon United States v. Porter, 711
F.2d 1397 (7" Gir. 1983). That decision has been characterized
by the Court of Appeals for this Crcuit as “inconsistent not
only with Kastigar and the holdings of other Crcuits ..., but
also with prior expressions of the Seventh Crcuit itself.”
(citations omtted). In re Sealed Case, 791 F.2d 179, 182 (D.C.
Cr.) (Scalia, J.), cert. denied sub nom Wggins v. United
States, 479 U. S. 924 (1986) (“Sealed Case 17).
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immunity afforded by 8§ 6002 is, by definition, whatever is
necessary to protect the witness's privil ege agai nst self-
incrimnation”), and it nmust |eave the wtness “in substantially
the sanme position” as if he had asserted the Fifth Arendnent.

Mur phy, 378 U.S. at 79. If and to the extent there is imunity
after the application of these principles, then both the statute
and Kastigar, 406 U S. at 453, require that the inmunity protect
not only the actual testinony or information conpelled, but also
its fruits.

The necessary anal ysis thus determ nes, first, which
aspect or aspects of the defendant’s production of docunents was
testinmonial: Did he inplicitly testify only that the docunents
were authentic, or only that they were in his possession, or did
he also inplicitly testify as to their very existence? The
answer to that question determnes the breadth of the privilege
and the breadth of the immunity that has been granted.?®®

The i ndependent counsel’s central argunent here (which

may be characterized as “no problemas long as the finder of fact

13 The one Suprene Court Justice to have addressed the
ef fect of act-of-production imunity on a subsequent prosecution
suggested a simlar node of analysis. See Fisher, 425 U S at
433-34 (Marshall, J., concurring) (perm ssible use of docunents
depends on which testinonial conponents of production were
inplicated by the subpoena). This framework is al so supported by
several commentators. See Robert P. Mosteller, Sinplifying
Subpoena Law. Taking the Fifth Anmendnent Seriously, 73 Va.L.Rev.
1, 41-43 (1987); Kenneth J. Melilli, Act-of-Production Inmunity,
52 Chio St.L.J. 223, 258-60 (1991).
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never | earns who produced the docunents”) mght be viable if the
only testinonial aspects of M. Hubbell’s production under
subpoena were authenticity and possession. But the argunent
fails because it does not cover —indeed, it practically ignores
—the question of the docunents’ existence. The docunents M.

Hubbel | turned over under subpoena concededly added to the “sum

total” of the independent counsel’s information about him The

i ndependent counsel does not claimthat he knew any of the facts
relevant to the charges in this indictnent at the tinme of the
subpoena: he conceded at oral argunent that he | earned of the
Bri dgeport G oup, the F.B. O account at the Pul aski County Bank,
and the “pension account check swap” charged in the indictnent
only through the docunents. Tr. at 34; see also Response at 21
n.7. The subpoena itself was so broad as to belie any previous
know edge of those allegations. See, e.g., Subpoena R der, {7 A
and B (requesting “[a]lny and all docunents reflecting, referring,
or relating to any direct or indirect sources of noney or other
things of value” from 1993 to 1996); id. § C (requesting “[a]ll
bank records of Wbster Hubbell, his wife, or children for al
accounts” from 1993 to 1996); id. ¥ D (requesting “[a]ny and al
docunents reflecting, referring, or relating to tine worked or
billed by Webster Hubbell” from 1993 to 1996); id. § E
(requesting “[a]lny and all docunents reflecting, referring, or

relating to expenses incurred by and/or disbursenents of noney by



Webst er Hubbell during the course of any work perfornmed” from
1993 to 1996) . Indeed, the independent counsel was not even
pursui ng tax evasion charges at the tine of the subpoena. See
Response to Jurisdiction Mtion, at 7-8, 22-23. The independent
counsel does not —and at oral argunent conceded that he could
not, see Tr. at 20-21 —claimthat these docunents woul d have
been obtai ned by nmeans of a search warrant based on probabl e
cause. Independent counsel asserted at oral argunent that he

coul d have “gotten a Dun & Bradstreet” on M. Hubbell,

“subpoenaed the individual banks ... gone to the papers he filed
with the IRS ... the accountant ... [and] his credit card
conpanies.” Tr. at 22. He did not explain, however, how he

woul d have known what to look for in order to find such things as
t he Pul aski County Bank account, which was not even in M.
Hubbel | s nanme. The assertion of counsel does not begin to show
that the independent counsel’s know edge of the docunents or
their contents was a “foregone conclusion,” Fisher, 425 U. S at
411, or neet Kastigar's “heavy burden” of proving that “all

evi dence [the prosecution] seeks to introduce is untainted by the

i mmuni zed act of production.” Sealed Case |, 791 F.2d at 182.

The Fifth Amendnent inplications of conpliance with a
subpoena like the one in this case were discussed in United

States v. Fox, 721 F.2d 32, 38 (2™ Cir. 1983). There, the court

held that a “broad-sweepi ng summons” seeking all books and



records of a sole proprietorship inplicated the “existence”
conponent of conpelled testinonial comunication identified in

Fisher. [|d. Such a sumons, the court held, appeared to be an

“attenpt[] to conpensate for [the prosecutor’s] |ack of know edge
by requiring [the witness] to becone the primry informant
against hinself. [citations omtted.] It is precisely this sort
of fishing expedition that the Fifth Arendnent was designed to

prevent.” 1d. See also In re Sealed Case, 832 F.2d 1268, 1280

(D.C. Cr. 1987) (docunent subpoena unenforceabl e absent inmmunity
unl ess governnent shows that it “possesses sufficient evidence to
render [the testinonial conponents of production] a ‘foregone

conclusion’”) (“Sealed Case 11");* U.S. v. Argomani z, 925 F.2d

1349, 1356 (11th G r. 1991) (lower court’s enforcenent of
subpoena absent immunity reversed because witness “would actually

be inform ng the governnent that he had inconme in the years in

question”); In re Gand Jury Proceedings, Subpoenas for

Docunents, 41 F.3d 377, 380-81 (8th G r. 1994) (“broad-sweeping”

14 The main holding of Sealed Case Il (which involved the
application of the Fifth Anmendnent to a custodian of records of a
collective entity) has been effectively overruled by Braswell v.
United States, 487 U S. 99 (1988), and the District of Colunbia
Circuit has recognized as nmuch, see In re Sealed Case (Governnent
Records), 950 F.2d 736 (1991). Braswell, however, did not
concern the | anguage of Sealed Case Il relevant here. |ndeed, at
least in dicta, it |lends support to defendant’s position. See
487 U.S. at 117 ("a grant of act of production immunity can have
seri ous consequences.... Even in cases where the Governnent does
not enploy the inmmunized testinony for any purpose--direct or
derivative--against the wtness, the Governnent’s inability to
meet the ‘heavy burden’ it bears may result in the preclusion of
cruci al evidence that was obtained legitimtely.”)
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subpoena unenf orceabl e absent i munity because conpliance woul d
require witness to “provid[fe] identifying information”); In re
Heuwetter, 584 F. Supp. 119, 126 (S.D.N. Y. 1984) (subpoena
unenf or ceabl e absent inmmunity because “the Governnent . . . is
clearly uncertain about the existence of the docunents and [] the
forced production of these papers may conpel the [novant] to add
to the sumtotal of the governnment’s information”) (citations and

internal quotations omtted); In re Gand Jury Investigation, 599

F. Supp. 746, 748 (S.D. Tex. 1984) (conpelled disclosure of
docunent s unenforceabl e absent i mmunity because, while “the
government appears to have sone evidence,” novant’s conpelled
conpliance may “provid[e] the governnment with the incrimnating

link necessary to obtain an indictnent”); In re Grand Jury

Subpoenas Served Feb. 27, 1984, 599 F. Supp. 1006, 1015-16

(E. D. Wash. 1984) (subpoena that would require witness to provide

“informati on the governnent does not already have” inplicates

exi stence and possessi on prongs of Fisher unless governnent neets
burden of showi ng that “‘possession [and] existence . . . [are] a
foregone conclusion’”) (citing Doe, 465 U. S. at 614 n.13); United

States v. McCollom 651 F. Supp. 1217, 1222-23 (N.D.I111.)

(subpoena not enforced on grounds of judicial econony as it
relates to accounts not al ready known to governnment because
“there is little point in forcing [target] to produce docunents
that the governnent cannot use either directly or derivatively”),

aff'd, 815 F.2d 1087 (7th Gr. 1987); cf. Inre Gand Jury
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Subpoena Duces Tecum date Nov. 13, 1984), 616 F. Supp. 1159, 1161

(E.D.N. Y. 1985) (existence prong of Fisher not inplicated because
“the governnment’s ex parte affidavit establishes that nuch is
known about this petitioner’s activities. The governnent is
aware that he keeps a set of partnership books, and is aware of
two bank accounts”).?1®

The subpoena served on M. Hubbell was the
gui ntessential fishing expedition. The independent counsel
freely admts that he was not investigating tax-rel ated charges
when he issued it. Response to Jurisdiction Mtion, at 7-8.
| nstead, he “l earned about the unreported inconme and other crines
fromstudying the records’ contents,” Response at 21 n.7. His

application for authority to investigate potential tax violations

by the Hubbells was not filed with the Special Division until

Decenber 31, 1997, fourteen nonths after the subpoena had issued.

15 The i ndependent counsel’s assertion, in footnote 6 of
its Response, that it knew fromits earlier prosecution of
def endant that he “created business records and incone records
for hinself and his famly” is of no nonent. The “existence”
prong of the Fisher analysis goes to the existence of the
informati on contained in the docunents, not to the fact that the
W tness keeps records. See Fisher, 425 U S. at 411 (“existence
[is] a foregone conclusion [because] the taxpayer adds little or
nothing to the sumtotal of the governnent’s information by
concedi ng that he has the papers”); Fox, 721 F.2d at 37-38
(irrelevant that governnent knew doctor kept business records,
because “I RS had no way of knowing [frominformation already
avai lable to it] whether he has records to support all of his
cl ai mred deductions; [or] whether he possesses records that
reflect unreported taxable incone.”)
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M. Hubbell’s conpelled production of docunents all owed
t he i ndependent counsel to build a case against M. Hubbel
different in all material respects fromthe case for which they
had been subpoenaed. M. Hubbell was thereby turned into the
primary informant agai nst hinself.

The notion to dismss all counts agai nst defendant

Webst er Hubbel | nust be grant ed.

I11. MOTION TO DISMISS MAIL AND WIRE FRAUD COUNTS

Al |l defendants nove to dismss Count Six (wire fraud)
and Counts Seven through Ten (mail fraud) for failure to state an
of fense. Count Six involves a fax transm ssion from def endant
Schaufele to the Hubbells’ |awers. Counts Seven through Ten
i nvol ve four tax notices nmailed to the Hubbells by the District
of Col unbi a Departnment of Finance and Revenue. The argunent is
that the notices and the fax could not have been “in furtherance
of” the alleged fraudulent activity (evasion of taxes), because
they denonstrate an attenpt by the tax authorities to thwart that
activity.

The indi ctnment charges that defendants’ uses of the
wires and mails were “for the purpose of executing, and
attenpting to execute, and aiding and abetting the execution of
the [all eged] schene and artifice to defraud.” [Indictnent,

1 102. Mere citation to the | anguage of the statute does not



suffice to charge fraudulent activity, see United States v.

Nance, 533 F.2d 699, 702 (D.C. Gr. 1976), but an indictnment wll
withstand a notion to dismiss if it sets forth the el enents of
the offense with sufficient factual detail to put defendants on

notice of the nature of the accusation against them Russell v.

United States, 369 U. S. 749, 766-68 (1962). The indictnent in

this case neets that standard.

Def endants may be correct in their assertion that the
i ndependent counsel will have difficulty proving that the tax
notices mailed by the District of Colunbia were in furtherance of

the alleged schenme. See United States v. Maze, 414 U. S. 395

(1974); Schnuck v. United States, 489 U S. 705 (1989); United

States v. Pick, 724 F.2d 297 (2™ Cir. 1983). The i ndependent

counsel avers, however, that defendants used the tax notices to
keep track of the District of Colunbia governnent’s progress in
collecting the back taxes, so that they could nore effectively
pl an the course of their evasion. Wether the evidence proves
that proposition will be for the jury to decide, or perhaps wll
be the subject of a notion under F.R CrimP. 29.

The notion to dismss Counts Six through Ten will be

deni ed.

IV. MOTION TO DISMISS THE OMNIBUS TAX COUNT



Al |l defendants nove to dism ss Count Two, which charges
a violation of the “omibus” clause of 26 U S.C. § 7212(a). The
theory of the notion is that the |Independent Counsel
Reaut hori zation Act of 1994 requires independent counsels to
conply with witten policies of the Departnment of Justice, and
that the Departnent of Justice Manual forbids governnent
prosecutors to charge violations of the “ommibus” clause in tax
evasi on cases |ike this one.

The short answer to this notion is that the DQJ Manua
does not prohibit such a charge, but only discourages it.
Departnent of Justice Manual, Tax Division, Tax Directive No. 77
instructs DQJ attorneys as foll ows:

In general, the use of the “omibus” provision of
Section 7212(a) should be reserved for conduct
occurring after a tax return has been filed —typically
conduct designed to inpede or obstruct an audit or
crimnal tax investigation, when 18 U S. C. Section 371
charges are unavailable . . . . [T]his charge m ght
al so be appropriate when directed at parties who engage
in large-scale obstructive conduct . . . [or whoO]
continually assist[] taxpayers in the filing of false
returns . . .; [or who commt] other nunerous, |arge
scale violations of [the tax code] (as it pertains to
refund clains for other or fictitious
taxpayers) . . . . [T]he overall purpose of Section
7212(a) . . . is to penalize conduct ainmed directly at
| RS personnel in the performance of their duties, and
at general IRS adm nistration of the federal tax
enf orcenment program but not to penalize tax evasion as
such.

The ommi bus cl ause should not be utilized when
ot her nore specific charges are avail able and
adequately reflect the gravanen of the offense .



This Directive uses the precatory words “should” and “shoul d
not,” and even those words are qualified by the phrase “in
general .” No mandatory words are used, even though the DQJ
Manual is replete with directives franed in mandatory | anguage.
See, e.qg., Tax Division Directive No. 86-58 (“the Tax D vision
trial attorney shall initially contact the United States
Attorney’s office and discuss the case with the appropriate
Assistant United States Attorney”); U.S. Attorneys Mnual,
Crimnal Tax, 8 6-4.340 (“Under no circunstances . . . wll the
government recomend that there be no period of incarceration”);
Id. 8 6-4.320 (“attorneys for the government nust oppose
acceptance of nolo contendere pleas”); 1d. 8 6-4.123 (“The U. S.
Attorney nust secure Tax Division approval before expanding a
Title 26 grand jury investigation to include targets not

aut hori zed by the Tax Division”).

The nption to dism ss Count Two will be deni ed.
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An appropriate order acconpanies this nmenorandum



JAMES ROBERTSON
United States District Judge
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